Lesser-Skilled Work Visas

An Initial Take on the Senate’s Comprehensive Immigration Reform Bill
H-2B Reform
 Wages are set as the greater of actual wages paid to similarly situated Americans working for the
employer or prevailing wages according to BLS wage data providing a wage level commensurate
with experience, training and supervision.
o Employers are not obligated to pay mean wages, or the greater of the mean wage,
Service Contract Act (SCA) wage or Davis-Bacon Act (DBA) wage. SCA and DBA
wages only apply if employer is hiring worker for a federal contract.
 Permanent returning worker exemption so that returning H-2B workers do not count toward
the annual 66,000 H-2B cap
 Ski instructors may qualify for P-3 visas as athletes, or H-2B classification.
Lesser-Skilled Worker Green Card Reform
 The 10,000 cap is eliminated for lesser-skilled workers (the “other worker” category within EB3)
and 60,000 visas will be available annually for individuals working in jobs requiring a university
degree, two years of training experience, or any job for which an employer completes the PERM
process at DOL.
 Any beneficiary of an approved employment-based immigrant visa petition who has been
waiting three years after approval may obtain green card status, during a ten year transition
period to reduce existing backlogs.
 In addition to reforms to the current employer-lead employment-based preference system, a new
merit-based point system is created that allows both high-skilled and lesser-skilled workers to
come to the US without a prior connection to a sponsoring US employer. The merit-based visa
system is divided equally between a high-skilled points structure and a points structure that
would allow lesser-skilled workers to qualify.
New W-visa
 A new W-nonimmigrant classification is created.
 A W-nonimmigrant may work in any occupation where the typical preparation is less than a four
year university degree. In other words, occupations in DOL’s Job Zones 1, 2, and 3 are covered
by the W-visa while Job Zones 4 and 5 are occupations covered by the H-1B visa.
 An employer may register a position for which it conducts at least three real world recruitment
steps and posts a notice on both the State Workforce Agency in the state where the job will be
located as well as on a new DOL website to list nationwide job postings.
o The employer registers with USCIS positions it is unable to fill.
o The employer must retain documentation verifying each recruitment step completed and
its inability to locate sufficient numbers of qualified and available workers. USCIS may
audit whether an employer has documentation confirming the recruitment steps the
employer has attested it has completed.












All processing, registration, audits, and monitoring of employers, registered positions, and Wvisa holders is through USCIS.
o USCIS has all legislative rulemaking authority regarding the program.
o DOL is responsible for establishing a complaint-driven system as part of enforcement.
o There will be three DHS systems to monitor employers: a DHS Jobs Bank for registered
positions, E-Verify which will reflect how many W-visas an employer is registered to
hire, and a back-end monitoring system like SEVIS.
Wages are set as the greater of actual wages paid to similarly situated Americans working for the
employer or prevailing wages according to BLS wage data providing a wage level commensurate
with experience, training and supervision.
o Employers are not obligated to pay mean wages, or the greater of the mean wage,
Service Contract Act (SCA) wage or Davis-Bacon Act (DBA) wage. SCA and DBA
wages only apply if employer is hiring worker for a federal contract.
Congress has mandated that the first four years of the W-visa program have caps of 20,000,
35,000, 55,000 and 75,000.
After year four of the program, W-visa numbers would be controlled by a congressionally
mandated formula, with a floor of 20,000 and cap of 200,000. The capped W-visa numbers do
not include spouses or minor children, positions in meat or poultry trimming or fish cutting,
shortage occupation positions, or Special Allocation numbers:
o Shortage occupation numbers shall be in addition to whatever the W-visa cap is for a
given year. Employers will be able to register any occupation for which they are unable
to locate sufficient numbers of qualified and available Americans regardless of if or when
the bureau identifies shortages.
o An additional allocation of numbers, to total no more than 10% of the W-visa cap for
that year, shall be made for meat trimming, poultry trimming and fish cutting
occupations.
o W-visa registered positions made available in a given year through the Special Allocation
shall be in addition to the W-visa cap.
o A Special Allocation of W-visa registered positions is available for any occupation and
any employer who completes at least 7 recruiting steps (instead of just 3), posts the job
on both the SWA and DOL websites, and offers a “level four” wage (the mean of the
top two-thirds of BLS-surveyed wage data in the occupation in the metropolitan
statistical area).
The W-visa formula will consider four factors in setting the W-visa cap for a particular year: (1)
the average rate of change in national unemployment over the last year (30%), (2) the average
job openings rate over the last year (30%), (3) the bureau recommendation as to the rate of
change to the W-visa cap (20%), and (4) employer demand as measured by the number of
registered positions requested as compared to the cap. The formula will determine the
percentage rate of change to the W-visa cap.
A new Bureau of Immigration and Labor Market Research is created within USCIS, staffed by
professional economists, demographers and the like, with a politically appointed Bureau
Commissioner, appointed by the President and confirmed by the Senate.
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The Bureau has fixed, specified responsibilities:
o Develop a methodology through APA rulemaking to make an annual bureau
recommendation regarding increases or decreases to the W-visa cap.
o Calculate the W-visa annual cap at the beginning of each year, in accordance with the
congressionally mandated formula.
o Supplement the W-visa program list of acceptable real world recruiting steps, to keep the
list updated and modernized.
o Develop a methodology through APA rulemaking to identify either labor shortages in
any occupation covered by the W-visa (those occupations in DOL’s Job Zones 1, 2 or 3,
encompassing jobs typically requiring less than a four year Bachelors degree).
o Designate, through APA rulemaking, shortage occupations either at the national level or
in any metropolitan statistical area. Any occupation in Job Zones 1, 2 or 3 can be
identified as a shortage, and employers can petition the bureau to request designation.
The bureau shall identify as part of the rulemaking process the number of W-visas to be
allocated to any shortage occupation and the MSAs in which employers may register
such shortage occupation positions.
o Survey unemployment in the construction occupations in each metropolitan statistical
area.
o Study and report to Congress how the immigration laws operate and make non-binding
recommendations about how to improve the employment based immigrant and
nonimmigrant programs.
Any employer hiring a W-nonimmigrant must treat the W-visa holder just like its American
workers.
W-visa status is a dual intent classification.
W-nonimmigrants must initially obtain status by becoming a “certified alien” through a State
Department consular post outside the U.S., but may extend status in the U.S., or renew a W-visa,
in three year increments. During the three year validity period the W-nonimmigrant may work
in the U.S. for any registered employer in a registered position, and is not tied to any one
employer or position.
A W-nonimmigrant’s work authorization will not be confirmed through E-Verify if the
individual has remained present in the U.S. unemployed for 60 days. The W-nonimmigrant’s
departure from the U.S. and subsequent reentry during the three year validity of the W-visa will
allow the W-nonimmigrant to be confirmed as employment-authorized in E-Verify as long as
the individual never remained in the U.S. unemployed for more than 60 days.
An employer with more than 25 employees may not register a job opening in the W-visa
program if more than 30% of its workforce is not U.S. workers, with a fee due when more than
15% but less than 30% of the employer’s workforce is not U.S. workers. A small business with
25 or fewer employees may register a job opening for which it cannot locate sufficient numbers
of qualified and American workers regardless of the percentage of U.S. workers in its workforce,
but must pay a filing fee if more than 50% of its workers are U.S. workers.
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